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RIGHTS OF BAILOR AGAINST A THIRD PARTY FOR AN INJURY WHEN 

BAILEE HAD CHATTEL IN POSSESSION AND CONTRIBUTED 

TO THE INJURY. 

The recent case of Gilson v. Bessemer & L. E. R. Co., 75 Atl. 
Rep. 195, is a Very interesting case on the question of what 
rights the bailor of a chattel has against a third party when his 
bailee by negligence contributes to the negligent injury of the 
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third party. There are two views on this question, one imputing 
the negligence of a bailee to his bailor and the other allowing the 
bailor to recover. The latter view was adhered to by the court 
in this case. The view taken by the court was that "Where the 
owner of a livery stable lets out a horse and buggy and the horse 
is killed at a grade crossing by the joint negligence of the bailee 
and the railroad company, the negligence of the bailee is not to 
be imputed to the owner of the horse, so as to prevent him from 
recovering from the railroad company." 

The court then shows what a bailment is and that the relation 
between a livery stable keeper and hirer of horse and buggy is 
that of bailor and bailee. In arriving at the conclusion that the 
negligence of the bailee is not to be imputed to the bailor, the 
court seems to rely largely on recent text books as Edwards on 
Bailments, Van Zile on Bailments and Thompson on Negligence, 
also citing the case of Bard v. Yohn, 26 Pa. 486. These text 
books argue that the bailee is not a servant or under control of 
the bailor and because he does not stand in the place of the 
bailor his negligence cannot be imputed to the bailor. The bailor 
and bailee are independent parties and hence the doctrine of re- 
spondant superior cannot be involved. 

There are not many cases on 1 the subject and a review of them 
shows that the courts have taken both sides on this question. 
The court in Hirlihy v. Smith, 116 Mass. 265, in deciding the 
right of a third party against a bailor because of bailee's fault 
laid it down as law that "The owner of a horse and carriage is 
not liable for an injury caused by the negligent driving of a 
borrower, to a third person if they were not being used at the 
time in the owner's business." By applying this principle the 
bailor could not sue the third party because the bailee was not his 
agent. 

A remarkably strong case supporting this doctrine is that of 
New Jersey Electric Ry. Co. v. New York L. E. & W. Ry. Co., 
61 N. J. L. 287; 43 L. R. A. 849. The court made a very ex- 
haustive review of the cases in point and held in conclusion that 
"The negligence of the bailee or his servants or agents is not im- 
putable to the bailor, and will not prevent recovery." 

In this case the plaintiff let out to another railroad company 
a locomotive and cars. The defendant was a street railway com- 
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pany whose tracks crossed those of the second railway company. 
The jury by a special verdict found that negligence on the part 
of both parties had contributed to a collision at the crossing point 
of the roads. In this collision the rented locomotive and cars 
were injured. After showing that where there was no negligence 
on part of the bailee the bailor could recover against a third 
party the court went on to say: "The general property remains 
in the bailor and the bailee only has a special interest for the 
express or implied objects of the bailment. Under these general 
rules now well established as governing the contract of bailment, 
it would be entirely too artificial to say that no right of action 
existed by the bailor against a third party as a wrongdoer for in- 
jury by negligence or otherwise, to the chattel which was the 
subject of bailment. ... It would seem, upon reason, that there 
could exist no objection to the joint liability of the wrongdoer 
and the bailee when the joint negligent act of both caused the 
injury." 

The distinction between the relation of bailor and bailee and 
that of master and servant was then pointed out. No agency 
existed in this case to bring it under the agency doctrine of im- 
putable negligence. 

Analagous cases were then taken by the court. Cases were 
cited showing that negligence of one passenger is not imputable 
to the railway company, which is a common carrier of all passen- 
gers. The court said here, "There must exist concurring negli- 
gence in some respect in the railway company." The Court also 
laid stress on the fact that the owner of a reversionary interest of 
chattel has the same right of action in respect to injury thereto 
as in the case of real property. Halsey v. Lehigh Valley Ry. Co., 
45 N. J. L. 26 ; Potts v. Clarke, 20 N. J. L. 536. Continuing, the 
court distinguishes between the bailment of a common carrier 
which is an insurer of goods entering into a particular contract of 
bailment, and the bailment of chattels per line. 

In conclusion the court said, "The bailee was bound to use rea- 
sonable care and diligence in the preservation of the property 
from injury. The defendant in the operation of the electric car 
was bound to exercise reasonable care in avoiding injury to the 
property of which the plaintiff was the owner. It would seem 
that the intervention of the negligence of the bailee could not 
shield the defendant from injury caused by its own negligence. 
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Both might have been selected as joint tort feasors, or the action 
could be maintained against either. . . . Each is liable upon its 
own negligence and the negligence of the bailee is not imputable 
to the plaintiff as a shield to the defendant against recovery. 
The case of Bard v. Yohn, 26 Pa. 486, cited in the case under 
comment accords with this view. 

An interesting analogous case is that of Boehm v. Bethlehem, 4 
Pa. Supr. Ct. 385. It was held that the owner of a building was 
not prevented from recovering from a borough for damages from 
an overflow caused by the negligent obstruction of a sewer be- 
cause his tenants had thrown some of the obstructions into the 
sewer. 

The opposing view is very strongly supported. In the case 
of Svealnss Co. v. Vicksburg L. & P. Ry. Co., 153 Fed. Rep. 
774, it was held that contributory negligence of a compress com- 
pany which had possession of the cotton as bailee at the time it 
was destroyed is imputable to the owner and contributed a de- 
fense. Here the insurance company was subrogated to the rights 
of the owners of the cotton and because of the negligence being 
imputed to owner could not recover. The bailor in this case had 
no knowledge of the negligence of the compressing company 
which left cotton on a platform where sparks from passing en- 
gines could set it on fire. Hence acquiescence could be no reason 
for imputing negligence to the bailor. Somewhat analogous is 
the imputing of the negligence of a consignor to his consignee. 
McCarthy v. Louisville Ry. Co., 102 Ala. 193. 

Another case of cotton being injured in the hands of a bailee 
is that of Ry. Co. v. Tankersley, 63 Tex. 57. Here the court in 
speaking of the rights of the plaintiff said : "For if > the cotton 
was stored with C. C. Wilson & Co. then they were the bailors of 
the plaintiff. And if it was in an exposed and dangerous place 
and this was known to Wilson & Co., or might have been known 
by 'slight care and attention' on their part and that cotton was 
destroyed by reason of being so exposed, then the negligence in 
this regard would be imputable to appellee and would constitute 
a defense to his action against appellant." 

A similar line of reasoning is followed in the case of gratuitous 
bailee. The case of Ry. Co. v. Sims, 7J Miss. 325, is an example 
of this. There the court was speaking of the rights of bailee 
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and bailor against third parties, and said: "Whatever entitles 
to a recovery entitles either bailor or bailee to such recovery. 
E converso whatever forbids a recovery to the bailee will also 
defeat the bailor's action. 

Another case of gratuitous bailee is that of Welty v. Indian- 
apolis & Vincennes Ry. Co., 105 Ind. 55. It was decided by 
this case that "Where the borrower of a horse while intoxicated, 
rides the animal along a highway to a railroad crossing, and, there 
being no fence or cattle guard as required by statute, the horse 
turns and proceeds upon the track until killed by an approach- 
ing train the railway company is not liable to the owner in an 
action based upon the statute requiring such companies to keep 
their tracks securely fenced." The case of Forbes Township v. 
King, 84 Pa. St. 230, follows this view, holding that "The owner 
of a horse lent without line is responsible for the negligence of 
the borrower, and if the negligence of the latter contributed to 
an accident whereby the horse was killed, the owner cannot re- 
cover. 

Thus it will be seen that there is strong authority on both 
sides. Those cases supporting the case under comment hold that 
there is no relation of master and servant and because the bailee 
is not an agent his negligence cannot be imputed to bailor or 
doctrine of respondent superior invoked. 

The other side argues that the bailor gives up for a certain 
time and under certain conditions his right to a chattel. The 
bailee takes the chattel not as an agent, but as an independent 
party acting for himself. The bailor after a time acquires the 
right to possession of his chattel. He finds that it is injured and 
wishes to recover against a third party who committed the in- 
jury. But the courts hold his substitute has by his negligence 
contributed to the accident and is prevented from recovering. 
Hence the bailor cannot get any better rights than the party he 
clothed with rights of possession. 

The supporting cases appear to assume that the only way negli- 
gence can be imputed is by the master and servant doctrine. But 
it seems as if there were a distinction between an agent and a 
substitute and that the doctrine of agent and principal need not 
be used to uphold the view of the courts opposed to the view of 
the case under comment. 
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As stated before, recent text books favor the doctrine of the case 
under comment. Otherwise opinion seems evenly divided. The 
bailor at one time had no rights against third parties. However, 
the right of bringing trover, replevin and trespass against third 
parties for injury to his chattel in the hands of bailee have been 
gradually acquired and this case seems to be in line with the in- 
creasing rights of the bailee to sue. 



UNREASONABLE DISCRIMINATION IN THE EXERCISE OF THE POLICE 

POWER. 

It has generally been agreed by all the courts that it is much 
easier to perceive and realize the existence and the sources of the 
police power than to mark its limitations or prescribe limits to its 
exercise. Commonwealth v. Alger, 7 Cush. (Mass.) 85. It is 
always easier, says Chief Justice Waite, to determine whether a 
particular case comes within the general scope of the power than 
to give an abstract definition of the general scope of the power 
itself which will be in all respects accurate. Stone v. Mississippi, 
101 U. S. 814. 

But in the recent case of People ex. rel. Duryea v. Wilber, 90 
N. E. 1 140, the New York Court of Appeals did not find it easy 
to determine whether that particular case came within the scope 
of the police power, since the decision was only reached by the 
close vote of four to three justices that an amendment to the 
Greater New York Charter, requiring that all public dancing 
academies and schools where a charge is made for teaching 
dancing shall procure a license authorizing the business to be con- 
ducted at the place named, was unconstitutional. This case was 
one of considerable public interest as the statute in question had 
been framed and passed through the urgent efforts of the Com- 
mittee on Amusement and Vacation Resources of Working Girls 
as a measure to mitigate the evils of the cheap dance hall. In 
addition to the requirement of a license at a cost of $50 per year, 
the law laid down various other rules governing the conduct of 
such dancing academies, but only the resorts where dancing was 
taught for a consideration had to secure the license. 

This classification the majority of the justices held was wholly 
an arbitrary and unjust discrimination, since it was based on a 



